March 3, 1995

Ms. Sally T. Geiger

Ms. Carol Ching

Ms. Susan Ckanoto

Bur eau of Conveyances

1151 Punchbowl Street, Room 121
Honol ul u, Hawaii 96813

Dear Ms. Ceiger, Ms. Ching, and Ms. Ckanot o:
Re: Request for Copy of Petition
This is in response to your letter dated July 5, 1994, to
the Ofice of Information Practices ("OP") requesting an
advi sory opi nion concerning your right to inspect and copy a
petition that was sent to Ms. Barbara Wight, Registrar of the
Land Court ("Registrar"), in My, 1994 ("petition").

| SSUE PRESENTED

Whet her, under part |1l of the UniformInformation Practices
Act (Modified), chapter 92F, Hawaii Revised Statutes ("Ul PA"),
the State Judiciary is required to make a petition allegedly
about each of you available to you for inspection and copyi ng.

FACTS

In July, 1994, you sent a letter to Barbara Wight, who was
then the Registrar of Land Court ("Registrar"), requesting to
i nspect a petition that she received concerning your recent
appointments to certain positions at the Bureau of Conveyances.
Your request to inspect the petition was denied. Consequently,
you requested an advisory opinion fromthe O P concerning your
right to inspect and copy the petition.

In a letter dated July 19, 1994, a copy of which was sent to
you, the O P requested the Honorable Daniel G Heely,
Adm nistrative Director of the Courts, to provide the OP with a
copy of the petition so that the OP nay examne it in accordance
Wi th section 92F-42, Hawaii Revised Statutes, in order to respond
to your opinion request.
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In a letter dated July 29, 1994, Judge Heely sent a portion
of the petition to the OP and expl ai ned why he believed that the
petition should not be disclosed. Judge Heely's letter stated:

However, we want to enphasize that this
petition was provided to us under an
express promse of confidentiality. The
communi cati on woul d not have been nade
if confidentiality had not been assured.
The signatories to the petition fear
reprisal, if identified. Thus, we are
obligated to the source(s) of the
petition to maintain this information in
confidence. |In addition, we are of the
view that 892F-22 provi des an exenption
to the release of the petition to the

i ndi vi dual s.

In a tel ephone conversation with the O P on January 23,
1995, Barbara Wight, nowretired, stated that before receiving
the petition in her capacity as Registrar, she had orally
prom sed to keep the nanes in the petition confidential during a
t el ephone conversation with an individual who signed the
petition.

The O P has exam ned the portion of the petition that we
recei ved from Judge Heely. Apparently, there are two parts to
the petition: (1) a cover letter, which was the part sent to the
O P; and (2) one or nore pages containing the signatures of the
petitioners, which was the part of the petition excluded from
Judge Heely's letter to the OP. After reviewing the petition's
cover letter, the OP responds to your request for an advisory
opi nion as foll ows.

DI SCUSSI ON

Part 11l of the U PA entitled "D sclosure of Personal
Records" governs an agency's obligation to disclose a "personal
record,” upon request, to the individual to whomthe personal
record pertains. The purpose of part 11l of the U PA
is to "[p]rovide for accurate, relevant, tinely, and conplete
governnent records,” and to "[m ake governnment accountable to
individuals in the collection, use, and di ssem nati on of
information relating to them" Haw. Rev. Stat. 8§ 92F- 2 (Supp
1992). Also, the history of section 6 of article |I of the
Constitution of the State of Hawaii provides that "the right to
privacy should insure that at the | east an individual should have
the right to inspect records to correct m sinformation about
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hinmself." Stand. Comm Rep. No. 68, reprinted in 2 Proceedi ngs
of the Constitutional Convention of Hawaii 1978 at 672 (1978).

As to the definition of the term"personal record,” the U PA
st at es:

"Personal record" neans any item
col l ection, or grouping of information about
an i ndividual that is nmaintained by an
agency. It includes, but is not Timted to,
the individual's education, financial,
medi cal, or enploynent history, or itens that
contain or nmake reference to the individual's
nanme, identifying nunber, synbol, or other
identifying particular assigned to the
i ndi vi dual, such as a finger or voice print
or a phot ograph.

Haw. Rev. Stat. 8§ 92F-3 (Supp. 1992).

From our review of the petition's cover letter, we find that
the petition refers to one or nore of you by nanme, and that it
contains information concerning your enploynent. Thus, the
petition is "about" each of the naned individuals. See QP Op.
Ltr. No. 92-24 at 4-5 (Dec. 2, 1992). Further, we find that the
petition is "maintained by an agency." See Haw. Rev. Stat.

8 92F-3 (Supp. 1992) (the term "agency" neans "any unit of
government in this State" but not including the
"nonadmi ni strative functions of the courts of this State").?
Therefore, we believe that the petition is a "personal record"
pertaining to the individuals nanmed therein.

'n QP Op. Ltr. No. 90-4 (Jan. 29, 1990), we opined that
"nonadm ni strative records of the courts, generally speaking, are
those records which are provided to the court incident to the
adj udi cation of a legal matter before that tribunal," for
exanpl e, the charging docunents, conplaints, notions, pleadings,
orders, and decisions, OP Op. Ltr. No. 90-4 at 5-6, or those
relating to the exercise of an inherently judicial function, QP
Op. Ltr. No. 93-8 (Aug. 2, 1993). Based upon the foregoing
anal ysis, we believe that the petition does not fall within the
category of "nonadm nistrative records" as described and,
instead, is an admnistrative record subject to the provisions of
the U PA since it relates primarily to personnel functions of
the Judiciary. See OP Op. Ltr. No. 91-24 (Nov. 26, 1991)

(i nterview scores sunmary and intervi ew panelists' notes
mai nt ai ned by the Judiciary's Budget and Planning O fice).
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Wth regards to an individual's right of access to a
personal record pertaining to that individual, the U PA provides:

892F- 23 Access to personal record;
initial procedure. Upon the request of
an individual to gain access to the
i ndi vidual 's personal record, an agency
shall permt the individual to review
the record and have a copy made within
ten working days follow ng the date of
t he request unless the personal record
requested i s exenpted under section
92F- 22 .

Haw. Rev. Stat. 8§ 92F-23 (Supp. 1992). Thus, under section

92F- 23, Hawaii Revised Statutes, an agency is required to permt
an individual's inspection of "personal records" unless the
record falls within one of the exenptions to required individual
access set forth in section 92F-22, Hawaii Revised Statutes. See
al so Haw. Rev. Stat. 8 92F-21 (Supp. 1992) ("[e]ach agency that
mai nt ai ns any accessi bl e personal record shall make that record
available to the individual to whomit pertains").

The five exenptions to required individual access set forth
in section 92F-22, Hawaii Revised Statutes, cover certain
crimnal |aw enforcenment records, identities of confidential
sources, testing materials for enploynment or |icensing,
investigative reports relating to pending | egal actions agai nst
the individual, and information nade confidential by |law. W
find that the only exenption that may be relevant to the petition
in the facts before us is as foll ows:

892F-22 Exenptions and limtations
on individual access. An agency is not
required by this chapter to grant an
i ndi vi dual access to personal records,
or information in such records:

(2) The disclosure of which would
reveal the identity of a source who
furnished information to the agency
under an express or inplied prom se
of confidentiality."

Haw. Rev. Stat. § 92F-22(2) (Supp. 1992).
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In his letter to the OP, Judge Heely referred to this
exenption for confidential sources in section 92F-22, Hawaili
Revi sed Statutes, as the basis for his belief that the petition
is confidential. According to the facts, the forner Registrar
had informed the O P that she had expressly prom sed to keep the
names in the petition confidential in a tel ephone conversation
wi th an individual who signed the petition.

Furthernore, in addition to the express prom se of
confidentiality that was apparently given by the Registrar, a
prom se of confidentiality may al so be inplied fromthe request
for confidentiality in the petition's cover letter. See OP Op.
Ltr. No. 92-24 (Dec. 2, 1992) (certificate of experience of
license applicant). In OP Opinion Letter No. 92-24, we
expl ained that "a determ nation concerni ng whether a person
furnished information to an agency under an inplied prom se of
confidentiality nust be nmade on a case-by-case basis because
"fromone set [of circunstances] to another the result indicated
expectably may differ.'" Id. at 12 (citation omtted).
According to a footnote in that O P opinion letter, as an
exanpl e, an agency's prom se to keep a person's identity
confidential may be inplied where the person's comments on a
certificate of experience indicate the person's expectation that
the identity will not be revealed to the |license applicant. Id.
at fn. 4.

For further guidance in assessing whether an inplied prom se
of confidentiality exists, we refer to federal cases applying the
FO A exception under which a federal agency is not required to
all ow public inspection and copying of |aw enforcenent records
that "coul d reasonably be expected to disclose the identity of a
confidential source.” 5 U S . C 8§ 552(b)(7)(D) (1988). 1In
several FO A cases applying this exception, a prom se of
confidentiality was found to be inplied where enpl oyees were
provi ding information about their superiors for a | aw enforcenent
investigation. See Brant Const. Co. v. United States
Envi ronnmental Protection Agency, 778 F.2d 1258, 1264 (7th G
1985) (inplicit request for confidentiality was found in view of
the information source's subordi nate position as subcontractor
and concern expressed about retaliation); United Technol ogi es
Corp. v. National Labor Relations Board, 777 F.2d 90, 94 (2d G
1985) ("[a]n enployee-informant™s fear of enployer retaliation
can give rise to a justified expectation of confidentiality");

L & C Marine Transport, Ltd. v. United States, 740 F.2d 919, 924
(11th Gr. 1984) (confidentiality of enployee w tnesses was
inplied in view of "great |everage that enployers hold over

wor kers and the possibility for retaliation surrounding an OSHA
i nvestigation").
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I n our exam nation of the petition's cover letter, we found
an express request for confidentiality of the names in the
petition. W believe that an explicit request for
confidentiality of the nanes in the petition strongly suggests
that the petitioners expected that their nanmes will be kept
confidential. Furthernore, the request for confidentiality
expressly refers to a possible threat of retaliation as the basis
for the request. Thus, a pronm se by the Registrar to keep the
names confidential can reasonably be inplied.

Regar dl ess of whether the prom se of confidentiality by the
Registrar is found to be express or inplied, the exenption in
section 92F-22(2), Hawaii Revised Statutes, is specifically
limted only to allowi ng an agency to w thhold "personal records,
or information in such records . . . [t]he disclosure of which
woul d reveal the identity of a source who furnished information
to the agency™ under the agency's express or inplied prom se of
confidentiality. For guidance in analyzing the exenption in
section 92F-22(2), Hawaii Revised Statutes, the AP has
previously referred to the exenption in the federal Privacy Act,?
that allows an agency to withhold fromindividual access certain
personnel records "but only to the extent that the disclosure of
such material would reveal the identity of a source."® 5 U S.C

’The policies and purposes underlying part |11 of the U PA
are nearly identical to those underlying the Privacy Act's
provi si ons which, anong other things, require federal agencies to
di sclose to individuals records which relate to them and all ows
i ndi vidual s to request correction or anendnent of incorrect or
m sl eadi ng factual information in such records. Therefore, it
follows that the U PA s part Il1 exenptions should be construed
in pari materia with parallel provisions of the Privacy Act. See
2B N. Singer, Sutherland Statutory Construction 8 52.02 (5th ed.
rev. 1992) (judicial interpretations of federal statutes useful
in construing state statutes copied fromfederal acts); see al so
OP Op. Ltr. No. 92-24 (Dec. 2, 1992).

%Specifically, under section 552a(k)(5) of the Privacy Act,
federal agencies are not required to disclose to an individual:

(5) investigatory material conpiled
solely for the purpose of determ ning
suitability, eligibility, or qualifications
for Federal civilian enploynment, mlitary
service, Federal contracts, or access to
classified information, but only to the
extent that the disclosure of such materi al
woul d reveal the identity of a source who
furni shed information to the Governnment under
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8 552a(k)(5) (Supp. 1990); see Nenetz v. Dep't of Treasury, 446
F. Supp. 102 (N.D. Ill. 1978).

In Nenetz, the court clarified the [imted scope of exenption
(K)(5) of the Privacy Act as foll ows:

Even if the defendants are able to
support a cl aimof exenption for
informati on which would identify the
furni shing source, they still nust
produce information about the plaintiff
whi ch does not disclose the source. The
government has w thheld entire docunents
on the strength of a Section 552a(k)(5)
exenption. As previously noted, the
exenption is a limted one, and the
governnment has an obligation to disclose
reasonably segregabl e portions of the
docunents which do not fall wthin the
exenption.

Nenmet z, 446 F. Supp. at 105 (enphasis added); see also May v.
Dep't of Air Force, 800 F.2d 1402, 1403 (5th Cir. 1986); see
generally J. O Reilly, Federal Information D sclosure § 21.08
(1994) (legislative history behind this Privacy Act exenption).

Li ke the exenptions in the Privacy Act, the exenptions to

i ndi vi dual access set forth in section 92F-22, Hawaii Revised
Statutes, "nmust be narrowWy construed and their requirenents
strictly net."* Hernandez v. Al exander, 671 F.2d 402, 407 (10th
(..continued)

an express promi se that the identity of the

source woul d be held in confidence, or, prior

to the effective date of this section, under

an inplied promse that the identity of the

source woul d be held in confidence; .

5 U S C 8 552a(k)(5) (1988) (enphasis added).

‘W have stated in past advisory opinions that the
exceptions to public disclosure under part Il of the U PA nust be
narrowy construed in favor of disclosure in order to be
consistent wwth the U PA s underlying policies. E.g., QP Op.
Ltr. No. 93-5 (June 7, 1993). Simlarly, the exenptions in part
1l of the U PA nust be narrowy construed to further another of
the U PA s purposes, which is to "[n]ake governnent accountabl e
to individuals in the collection, use, and di ssem nation of
information relating to them" Haw. Rev. Stat. 8§ 92F-2 (Supp
1992) .
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Cir. 1982) (citing Nenmetz). Thus, we find that the contents of
the petition may be withheld under section 92F-22(2), Hawai i

Revi sed Statutes, only to the extent necessary to protect the
identities of source(s) prom sed confidentiality. This neans
that, |like the federal agency defendant in Nenetz, the Judiciary
must segregate and di sclose any part of the petition that falls
outside of this exenption.

Consequently, we conclude that under section 92F-22(2),
Hawaii Revised Statutes, the Judiciary is not required to
di scl ose the signatures in the petition because this information
woul d directly "reveal the identit[ies]" of the individuals, by
name, who had submtted the petition under the Registrar's
prom se of confidentiality, regardl ess of whether it was
expressed or inplied.®> However, in our review of the petition's
cover letter, we find no information in this part of the petition
that would reveal in any way the actual identities of the
i ndi vi dual s who had signed and submtted the petition. Hence, we
find that the petition's cover letter is not protected by any
exenption to individual access in section 92F-22, Hawaii Revised
Statutes, and, therefore, nust be nade avail able for inspection
and copying by the individuals to whomthis personal record
pertains under section 92F-23, Hawaii Revised Statutes.

W will be sending a copy of this advisory opinion to the
Judiciary to informit of our conclusion. |If you have any
gquestions regarding this matter, you nmay contact ne at 586-1403.

Very truly yours,

¢ note that, generally, under part Il of the U PA an
agency nust nmake a petition avail able for public inspection and
copying in its entirety when the petition relates to a matter
within the agency's statutory duties and functions. See QP Op.
Ltr. No. 94-10 (June 8, 1994) (petition submtted to the Honol ulu
Li quor Conmm ssion protesting the issuance of a liquor |icense).
In the facts before us, the petition relates to a personnel
matter and originated within the agency. Because of the
petition's subject matter, we do not believe that it would be
subject to public inspection and copying under part |l of the
Ul PA because public disclosure of this record would constitute a
clearly unwarranted i nvasion of privacy of the individuals to
whom it pertains under section 92F-13(1), Hawaii Revi sed
St at ut es.
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Lorna J. Loo
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

LJL: sc
C: Chi ef Justice Ronal d Moon

Honorabl e Daniel G Heely
Adm nistrative Director of the Courts

Honor abl e Wendel | K. Huddy
First Crcuit Court

Kat hl een F. Hanawahi ne
Acting Registrar, Land Court
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